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IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT .
. COURT OF APPEALS

— | o FiL Ei‘) _
No. 06-20651 © gEP -6 2008

| E M
CHARLES R. FULBRUGE 1

CAROLYN WAT:!ON; ANTCINETTE JAMES;

HAZEL EDWARI'S; NICOLE ALSTON; GAIL DEAN HUGHES;

KIM EDWARD MITCHELL, cn Behalf of Themselves

and All Others Similarly Situated; SUZETTE HALL;

ELLIS HERD; JOYCE MIXON; WINIFRED WILLIAMS; CHERYL JOHENSON;

GERALDINE JCHNSON,
Plaintiff-aAppellee,

versus

FEDERAL EMEFGENCY MANA SEMENT AGENCY;
MICHAEL CHEFTOFF; DEPAXITMENT OF HOMELAND

SECURITY; HZRVEY JOHNSON; R. DAVID PAULSON;
WILLIAM E. EETERSON,

RS
A

De Fendant-Appellant.

Appeal from the United sStates District Court
For the Sou:thern District of Texas, Houston .

( )
" Before HIGGINBOTHAM, DiINNIS, and PRADO, Circuit Judges.

B Y THE COUR'M:

The defendante apoeal from the district court’s preliminary

injunction cxdering the defendaﬁts to reimburse all temporary-
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housiné'rechients[foJ the full amount of HUD’s fair market rental
value, and further orcering the defendants-to allow plaintiffs to
use the difterence, if any, between HUD’ 3 fair wmarket rent raﬁe and
plaintiff’'s actual moathly rent to pay for their utilities. We
vacate the istrict ccurt’s order.

The Feceral Emerg:ncy Management Agency is currently providing
temporary housing ass:..stance to evacuees that were displaced by
Hurricane Katrina. Thnsé assistance payments are authérized under
the Robert [. Stafford Disaster Relief and Emergency aéaistance
Act, 42 U.S.C. § 5:70({a})(3) (B}, and wunder its impiementing
requlations, 44 C.F.R. § 206.117.

The Stifford Act directs thaﬁ FEMA “may provide financial
assistance to individuils or households to rent alternate housing
accommodations.” 42 U.S.C. § 5174 (c) (1) {(A) (i). Further, the Act
directs that these rental assistance payments “shall be based on
fair market rent for the accommedation provided.” Id. §
5174 (c) (1) (A) (ii). BAna so'the? are. The relevant impleménting
regulation pcovides that FEMA will “base the rental assistance on
the Departme 1t of Hous;ng and Uiban Development’'s (“"HUD*} cuxrent
fair market :-ates ("FMR”) for exiéting rental units.” 44 C.F.R. §

206. These HUD fair narket rates are defined by HUD to include

"the rent, ircluding the cost of utilities (except telephone).” 24
C.F.R. § 888.111 (b} . The FEMh'regulations, however, provide that
2
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“[a]li utility cost: and ntility security deposite are the
responsibiiity of the occupant excépt where the utility does noE
meter utility services separately and utility services ars a part
of the rental charge.” 44 C.F.R. § 206.117 (b) (1) (i) (C)}. Thus,
FEMA providss temporary assistance for rent only, not separately-
metered utilities. |
Plaintiffs first contend  tHat FEMA’s interpretation the
Stafford Act, sgpacifically of the term “fair market rent,” is
unreascnabl.: and not »ntitled to Chevron deference.! They argue
that when Congress amendéd the stafford Act in 2002 to include the
term “fair market cent,“’ :hat term’s meaning was clearly
established by the Department'of Housing and Urban Development to
include rent and utili:jes. In response, FEMA argues that the term
is open tex:ufed, and that FEMA’s interpretation is entitled to
- deference. We need n>t address this question, however, becauSer
FEMA does b;se its rental assistance upon the cos; of rent ana
utilities. As noted asove, FEMA’s implementing regulations “base
the rental assistance on the Department of Housing and Urban

Development’s (“HUD”) current fair market rates (“FMR”) for

existing rental units.”’ 44 C.F.R. 8§ 206. BAnd, as further noted,

those FMR3 1aclude uti.ities.

'Sea Chevron, U.S.A. .Ioc. v. Natural Res. Def. Council, Inc., 467 U. S.
837, 642 [15P4).
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fhe actual dispuéa,'then. is'ovér'FEMA's_interpfetétion‘of the
s;afford Aci:’2 phrase “based on.” The plaintiffs contend thaﬁ the
Act’s pfovision for tamporary-gssistance payments “based on fair
market rent, ” means tﬁaﬁ those temporarf-asaistance payments_should
be equal to fair marke: reﬁt, not some fraction thereof determined
by FEMA. - Tte plaintiffs further contend that because these rental
assistance paywments are “basédlon"-utility cost, as determined by
HUD, they stould be ent.itled to use such payments for their utility
bills, contiary to FENA regulations.

We éfe not persuided by either argument. First, it is not
unreasonablo for FEMA fo interpret the phrasé “based on* Lo mean
only “in reference tc¢,” but not ‘“equal to.” Thus, FEMA couid
reasonably lase their Lasistance-payments on HUD's FMRs while still
reserving tlie right tc pay some fraction or multiple of the FMR.
Indeed, as I'EMA notes in its brief, natural disasters often cause
short-term -ente to s»ar, rieing well above the long-term FMRs
determined )y HUD. [IEMA regulations provide flexibility in an
emexgency t¢ gao below (as is thé case here) or above (as was the
case iﬁmedietely after Katrina) tle HUD FMRs. '

Second, néither is it unreasonable for FEMA to interpret the
phrase “bas¢d on” to mz2an “in reference to,” but nct “including.”
That is, FIMA could reasonably base its temporary assistance

payments on the HUD FNRs, which include utilities, but not allow
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tenantg,ﬁ; :pply thoéé payﬁénﬁs'toward their utility'bills. For
exaﬁple, Ccngress might instead- have difected' FEMA to make
témporary asisistance payments “based on” the basket of consumer
Igoods in the relevant market. But, pegging temporary assistance
payments to the consumoer basket would not neceesarily require FEMA
to reimbﬁrse its evacunes_féf purchases of consumer goods. FEMA’'S
interpretation of the ActfisvréaBQnable in both respects, and is
thus entitled to defer:=nce undex Chevron.

For these reasons. we f£ind that plaintiffs are not entitled to
prevail on the merits, and we accordingly VACATE the district
court’s preliminary iijunction. Appellees’ motion to 1lift
administrativ§ stay i1s DENIED. Appellees’ motion to vacate this
court’s order of Augus: 2, 2006 ig-DBNIED. Appellées’ alternative

motion for this court to deny appeilants' emergency motion is

DENIED.
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